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Why is PR an issue ? 

• Litigation or the threat of litigation has the potential to have reputational 

impact, for some it can be positive, for others it can be negative

• Public perception – not always based on fact

• Your actions have the potential to convey a lot about your brand. 

• The standard news cycle now: 

‒ News – updated 24/7 

‒ Comment / reaction 

‒ Social media comment/reaction

• The media’s priority:

‒ Tends to look for an angle e.g. David v Goliath / big corporate bully 

‒ Will run a story that attracts clicks, particularly like well-known / 

recognisable names 
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Key pre-action considerations
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What is your brand and 

what do you stand for? 

What is your brand 

philosophy and are you 

being consistent with it

Ensure all departments are 

on the same page 

Do not underestimate the 

potential impact of the 

activist on social media - 

be careful who you pick a 

fight with

Do not send anything that 

you are not willing to 

become a public issue

1 2 3



Potential approaches for Goliath 

• The ‘nice' approach might be appropriate in 
some cases– “treat David well”

• The 'serious consequences' approach might 
be appropriate and justified when you stand 
up for something meaningful:

‒ product / consumer safety or a cause 
the public will get behind  
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Taking the ‘nice’ approach – Jack Daniels 
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• Consider the outcome you want to achieve - 
you do not have to go ‘nuclear’ 

• Do not be unreasonable in what you are 
requesting  

• You do not have to demand money, in fact 
Jack Daniels offered to pay towards the 
rebrand of the book.



In contrast…. BrewDog v LoneWolf 

• BrewDog threatened legal action against a pub in 
Birmingham, UK which opened under the name LoneWolf, 
which is the same name as BrewDog’s brand of vodka. 

• BrewDog backtracked to try and repair the damage by 
blaming lawyers  

• Eventually BrewDog released a statement on its website:
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“…hands up, we made a mistake here in how we acted. Almost 

all companies always look to enforce trademarks, whereas at 

BrewDog we should take the view to only enforce if something 

really detrimental to our business is happening. And here, I do 

not think that was the case. As soon as I found out, I reversed 
the decision and offered to cover all of the costs of the bar. I 

also invited them up to Ellon to make their own gin with us. 

This is a mistake that hurt a lot; but like all mistakes, it made 

us better. This will not happen again.



Negative Headlines 
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Specific issues for pharma brands

The tone of the C&D letter

• Consider on a case by case basis- there is no standard 
approach.  The nature of the infringing act and the potential 
business detriment is determinative.

• For some infringers (e.g. counterfeits and illegal sales of medicine 
online) there will be zero tolerance so the “nice” approach will 
never be viable.

• The tone of a complaint would need to be measured against a 
small business infringing trade marks for different goods i.e not 
selling medicine, but attempting to be playful.

• Parallel importers: the legal position is clear with specific rules to 
follow so the C&D letters are formulaic and not controversial, so 
less risk of negative publicity.
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Specific issues for pharma brands

The tone of the C&D letter and fact of making a complaint

• Originator v Generic/Biosimilar and the defendant taking a position 
that emphasises its positive impact for accessibility and 
affordability.  Less of a PR risk from previous issues arising 
though this is always an important consideration.

• Trade dress claims between originator companies leading to 
public perception of the claimant trying to delay a new medicine.  
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When it 

goes wrong 

When

When PR 

goes right for 

David and 

wrong for 

Goliath 



Oatly v Glebe Farm 
[2021] EWHC 2189 (IPEC) 
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Oat milk giant Oatly sued my client a small 
company called Glebe Farm, for trade mark 
infringement and passing off in relation to 
their oak milk product called ‘PureOaty’.



Example headlines pre-trial: 
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The public became mobilised

• A change.org petition was set up 
two people in Cambridge unknown 
to Glebe Farm.

• The petition was for Oatly ‘to renege 
its injunction on Glebe Farms’

• The petition created a large 
following and collected 131,528 
signatures. 
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Hundreds of 

messages like 

these on Oatly’s 

socials….



Judgment: Glebe Farm wins. Lots of Headlines!
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Hundreds of 

messages like 

these on Glebe’s 

socials….
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When it 

goes wrong for 

David 

t



Match Group v Muzmatch [2023] All E.R 190
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• Muzmatch was created in 2011 to 

provide online matchmaking 

services to the Muslim community. 

• Match brought proceedings against 

Muzmatch.

• $8.5 billion company.



Draft judgements are confidential to the parties and 
under "embargo" before they are made public
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The judge had circulated the draft judgment to the parties. 

Muzmatch had lost but that was not yet known to the public. 

• The formal judgment was to be handed down on 20 April 

2023 at 10:30 am.

• The claimant’s lawyers called me on 20 April 2023 at 9.30 am:

−  the Claimant had been asked by a major newspaper to 

comment on the outcome of the case and the fact the 

Claimant had won.

− the Claimant’s lawyers called to say they had to tell the 

judge there had been a suspected breach of the 
embargo

• I called my client. He explained he had told the media.

Not your 

average day 

in the office…



A very busy 24 hours…

We had to prepare:

1. A witness statement (evidence) from my client with a 
full explanation about what he did and who he told.

2. A witness statement (evidence) from me personally 
with an explanation of how I discharged my duties to 
ensure the client knew their obligations.

3. Written submissions explaining the position 

Match.com also got an opportunity to respond and 
unsurprisingly their position was that Muzmatch 
breached the embargo and was in contempt. 
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The following direction was made by 

the Judge: 

“I am grateful to the parties for drawing this 

matter to my attention so promptly… it would 

be helpful if Mr Blum could ensure that the 

court is provided with a full written 

explanation from those involved in the 

release to the press of information concerning 

the result of this case. It would also be useful 

to have an explanation of the steps taken to 

draw the clients' attention to the confidential 

nature of the draft judgment and its 

contents”



What had Muzmatch done before the public hand down?
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Email exchanges and 

telephone calls with 6 

journalists in advance of 

hand-down

Prepared press release
Confirmed to press 

Muzmatch intended to 

appeal decision

Told six employees: 
Head of marketing, Chief Technical 
Officer, Head of Mobile, Designer and 

two to help record a video statement to 
be published after hand-down 

Sent press release to 10 

journalists who agreed to 

comply with embargo, in 

advance of hand-down



The Second Judgment said…
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[19] “I accept Mr Blum's statement that he took robust steps to ensure that his clients were aware of the 

obligations of confidentiality surrounding the draft judgment and that they should not take any steps until after the 

formal hand down. In my judgment, no blame attaches to Mr Blum or to Bristows in relation to what has 

occurred” 

[35] “Whilst the breach was a serious one… I have decided that it is appropriate to accept Mr Younas' apology as 

resolving the matter… it is sufficient for me to express in this judgment my view that what happened was a serious 

breach of the embargo…. I do not see the need for the court to do so of its own initiative whether to punish Mr 

Younas for his past actions”

[36] “In reaching this decision, I bear in mind that, whilst I was surprised by Mr Younas' mistake, I accept that it was 

a genuine mistake… Mr Younas went to some lengths to emphasise that the journalists should respect the embargo 

and should not publicise the story until after the handing down of the judgment…”



Why take the risk? 
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In the words of…

Match LLC

“Muzmatch has stolen a march in putting its spin on 

events”

Match LLC would need to put out its own press release 

insofar as it feels matters misrepresented to correct 

the position.

The Judge

“Muzmatch was clearly seeking to manage the 

publicity that the judgment might attract when 

handed down.” 



The need for speed and to influence the PR narrative 
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First mover advantage – 

if you can get the press 

interested before the other side 

you might benefit from being first.

Ensure you comply with all 

court rules when pursuing PR 

goals

This is one of the risks of 

courting publicity from litigation.

In trying to generate interest 

from the press and to ‘manage 

the publicity’, Muzmatch 

inadvertently and mistakenly 

crossed the line.



Considerations for “David”

• Litigation can be used as an effective PR 
tool to win support 

• Lean heavily into being the ‘David’ in a 
David vs. Goliath battle to get the press 
and public on their side.

• Communicate with a sense of fun- poke 
fun at the situation

• Let the public be outraged, you do not 
have to convey that you are the victim

• Potential to gain new customers as a 
result of becoming recognised in the 
media and building rapport with the public.

• Follow the relevant rules!
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Considerations for “Goliath”
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Key 
considerations:

• Beware the ‘David' who might easily build rapport with, and empathy from, 

the public.  It is always personal for the public.

• Beware coming across as a cold-hearted corporate machine not in touch 

with public sentiment 

• Beware justifying your position based on technical legal points. A strong 
case does not mean public opinion is on your side.

• Beware how your audience perceives you.

• Key point: Is it always worth enforcing your rights?

• Follow the relevant rules!



Colin v Cuthbert: Turning a problem into a PR win
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Became



Turning a problem into a PR win
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Thank you

Jeremy.Blum@bristows.com
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